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RESOLUTION NO. 1689

A RESOLUTION OF THE MAYOR AND COMMON COUNCIL OF THE TOWN OF

PRESCOTT VALLEY, A MUNICIPAL CORPORATION OF ARIZONA, ADOPTING A

DEVELOPMENT AND REIMBURSEMENT AGREEMENT BETWEEN THE TOWN AND

VIEWPOINT INVESTORS, L.L.C., PROVIDING FOR CONSTRUCTION OF THE FIRST

PHASE OF IMPROVEMENTS IN THE AREA LOCATED NORTH OF STATE ROUTE 89A

EAST AND WEST OF VIEWPOINT DRIVE; AUTHORIZING THE MAYOR (OR, IN HIS

ABSENCE, THE VICE MAYOR) TO SIGN SAID DEVELOPMENT AND

REIMBURSEMENT AGREEMENT AND ANY RELATED DOCUMENTS; AND

PROVIDING THAT THIS RESOLUTION SHALL BE EFFECTIVE THIRTY (30) DAYS
AFTER ITS PASSAGE AND APPROVAL ACCORDING TO LAW.

WHEREAS, ARS § 9-500.05 provides for development agreements between

municipalities and property owners for various purposes, including setting conditions, terms,
restrictions and requirements for public infrastructure and the financing of public infrastructure;
and

WHEREAS, Town Code Section 14-04-070 authorizes development agreements
regarding public infrastructure to include reimbursement provisions subject to the requirements
set forth therein; and

WHEREAS, such development agreements are to be entered into by ordinance or

resolution;

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COMMON
COUNCIL OF THE TOWN OF PRESCOTT VALLEY, ARIZONA, AS FOLLOWS:

1. That that certain Development Agreement and Reimbursement Agreement dated
I- QY- , 2010, by and between the TOWN OF PRESCOTT VALLEY, a municipal
corporation of Arizona, (hereinafter the "TOWN"), and VIEWPOINT INVESTORS, L.L.C., an

Arizona limited liability company (hereinafter the "DEVELOPER"), said Agreement being
attached hereto and expressly made a part hereof, be hereby entered into and that the Mayor (or,
in his absence, the Vice Mayor) be hereby authorized to sign said Agreement on behalf of the
TOWN.
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2. That the Mayor (or, in his absence, the Vice Mayor) be hereby authorized to sign on

behalf of the TOWN all other documents reasonably necessary to further the purposes of this

Development and Reimbursement Agreement.

3. That this Resolution shall be effective thirty (30) days after its passage and approval
according [o law.

RESOLVED by the Mayor and Common Council of the TOWN of Prescott Valley,
Arizona, this~day of , 2010.

ATTEST:

7

Diane Russell, TO Clerk

ney

2

APPROVED AS TO FORM:
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DEVELOPMENT AND REIMBURSEMENT AGREEMENT

I. PARTIES.

This Development and Reimbursement Agreement ("Agreement") is between the Town of

Prescott Valley, a municipal corporation of Arizona ("Town") and Viewpoint Investors L.L.C.,
an Arizona limited liability company ("Developer"). Town and Developer are sometimes

referred to herein collectively as "Parties" and individually as "Party."

11. EFFECTIVE DATE.

This Agreement shall become effective as of the date it has been executed by both Parties and

recorded in the Official Records of Yavapai County, Arizona.

III. BACKGROUND.

For more than four years, an effort has been underway to develop an area in Town north of

Highway 89A east and west of Viewpoint Drive consisting of 210.3 acres. On October 27, 2005,
the Town Council adopted Ordinance No. 639 approving zoning entitlements and a Preliminary
Development Plan ("PDP") for a project known as the Northgate Village Center located west of

Viewpoint Drive. The plan encompassed 52.8 acres in the south half of the northwest quarter of

Section 35, T I SN, R1 W. The rezoning action imposed certain conditions on development of the

subject property including that the developer(s): (i) "...shall participate in roadway
improvements, including (but not limited to) travel lane widening and intersection signalization
commensurate with traffic generated by the project ....;" and (ii) shall install additional

infrastructure improvements such as sewer and water lines and water storage.

To facilitate development of the area, the Town and landowners undertook to form the Northside

Community Facilities District No. 1 ("District"), as a tax levying public improvement district.

On August 14, 2008, the Town Council adopted Resolution No. 1601 declaring its intention to

form the District based on a general plan filed with the Town Clerk and a petition signed by the

owners of substantially more than the twenty-five percent (25%) of designated land area -ocated

North of State Route 89A and South of the Viewpoint and Pronghorn Ranch subdivisions.

A public hearing was held on September 11, 2008, and the Town Council subsequently adopted
Resolution No. 1607 calling an election for October 14, 2008 by the registered voters and
landowners within the proposed District. The ballot asked a) whether to form the District, and

b) whether the District would levy ad valorem taxes for operation and maintenance expenses. The

election was held, the election boazd filed its retums, and by Resolution No.1618 the Town Council
canvassed the retums and determined that a majority of the votes equal to the number of acres cast

by qualified electors and a majority of the votes cast by qualified electors were in favor of each

proposition. Resolution No. 1618, therefore, ordered formation of the District and indicated (among
other things) that the District would be governed by a District Board comprised of the Mayor and

Common Council acting "ex officio". A legal description of the District and a plat map showing
the area encompassed by the District is attached hereto as Exhibit A.

The District was formed for the purpose of financing the public improvements iequired for

development of the 210.3 acres within the District. The improvements identified in the general
plan for the District include installation of water mains, a new off-site water storage tank,
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signalization of the intersection at Viewpoint Drive and Pronghorn Ranch Parkway
Improvements").

The District Board, however, was unable to move forward with the statutory prerequisites to

finance and construct the Improvements because of a drastic economic downturn that made it

difficult to sell bonds at rates acceptable to the landowners within the District. Consequently, all

efforts by the District to move forward with development of the area stopped.

This prompted certain landowners to explore alternative ways to develop their specific pazcels in

the District, located west of Viewpoint Drive. The proposed development would represent a

significant investment in the Town that would result in much needed employment opportunities for

Town residents and potentially serve as a catalyst for additional development of the azea. Moving
forward with the proposed development, however, would require construction of certain

Improvements previously planned for the District.

Since the District was formed primarily to provide a means for landowners [o share the costs and

benefits of the hmprovements according to an assessment methodology that equitably distributes

those costs according to the benefits received by each landowner, the Town wanted to ensure a

similar approach was applied when individual landowners elected to finance and construct certain of

the Improvements to develop their property which would benefit other property within the District.

To that end, the Town Engineer ("Engineer") has developed a phased plan for the Improvements
and a corresponding assessment methodology that will assign the costs of the Improvements to

landowners based on the benefits received. Each phase of the hmprovements will be undertaken to

serve the needs of the immediate area being developed, but will also contribute incrementally to the

overall Improvements necessary to serve the larger 210.3 acres in the District.

The Engineer has determined that the District Improvements can be constructed in three phases at

an estimated total cost of $5,105,718.00 (including reimbursement for right-of--way and engineering
costs for the District funded by the Town) or $.56/squaze foot over the 210.30 acres of the District.

The three-phase plan takes into account anticipated development of the District properties from west

to east, and allocates the Improvements among the District properties so that (i) only those

Improvements required to allow for development of each pazcel within a particulaz phase are

designated for construction in that phase; and (ii) each pazcel shazes equally in the construction of

the Improvements at approximately the same per acre cost contemplated under the general plan for

the District. The estimated cost per phase (based on the Engineer's January 27, 2010 Estimate,
attached hereto as Exhibit B) is as follows:

Phase [ 732,256.00
Phase II 1,359,637.00
Phase III 3,013,825.00

Total $ 5,105,718.00

Actual construction costs may vary depending upon the bids received at the time the Improvements
are constructed. Each property owner is expected to pay their share of the actual costs of the

Improvements constructed in the phase to which their property is assigned.
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The Phase 1 Improvements apply to the following properties:

APN 103-01-004F 5.31 acres)
APN 103-01-004G 8.44 acres)
APN 103-01-004E 16.41 acres)

Total 30.16 acres

Total Estimated Cost $ 732;256.00
Estimated Cost per Acre $ 24,279.05
Estimated Cost per Sq. Ft. $ 0.56

Note: Parcel 103-0/-004G lras beery divided into three new parcels -103-01-004J, 103-0/-004H

and 103-01-004K- with a collective total area approximately equal to the original 8.44 acres of
103-01-004G].

The Phase 1 Improvements will include installation of (i) the traffic signal at the intersection of

Viewpoint Drive and Pronghom Ranch Parkway, (ii) 2160 lineal feet of 16-inch water main from

Pronghom Ranch Parkway Station 10+40 to Station 32+p0, and (iii) 896 lineal feet of 12-inch
water main from Viewpoint Drive Station 23+00 to Station 32+50, as more specifically set forth

in the constmction plans for the District Improvements.

The Phase II Improvements apply to the following properties:

APN 103-0 l -141 N 11.12 acres)
APN 103-01-141M 7.82 acres)
APN 103-01-1608 2.86 acres)
APN 103-01-160Q 0.03 acres)
APN 103-01-576 1.27 acres)
APN 103-01-160Y 0.08 acres)
APN 103-01-1602 0.08 acres)
APN 103-O1-577 0.47 acres)
APN 103-01-160N 0.21 acres)
APN 103-01-160V 1.02 acres)
APN 103-01-160U 0.18 acres)
APN 103-01-141R 3.25 acres)
APN 103-01-141S 2.85 acres)
APN 103-01-160W 0.86 acres)
APN 103-01-160K 5.65 acres)
APN 103-01-160L 12.25 acres)
APN 103-01-135W 4.00 acres)
APN 103-01-135V 2.00 acres)

Total 56.00 acres

Total Estimated Cost $ 1,359,637.00
Estimated Cost per Acre $ 24,279.23
Estimated Cost per Sq. Ft. $ 0.56

The Phase II Improvements will include (i) installation of a 1.5 million gallon water storage tank

to be located at the Town water storage tank site near the future interchange of SR-89A and

Great Western Drive, (ii) installation of 345 lineal feet of 16-inch water main from Pronghom
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Ranch Parkway Station 32+00 to Station 35+40, (iii) installation of 1042 lineal feet of 12-inch

water main from Viewpoint Drive Station 32+50 to Station 43+00, and (iv) earthwork for the

Viewpoint Drive widening improvements, as more specifically set forth in the construction plans
for the District Improvements.

The Phase III Improvements apply to the following properties:

APN 103-01-209Q 75.51 acres)
APN 103-01-209P 48.63 acres)

Total 124.14 acres

Total Estimated Cost $ 3,013,825.00
Estimated Cost per Acre $ 24,277.63
Estimated Cost per Sq. Ft. $ 0.56

The Phase III Improvements will include (i) completion of the Viewpoint Drive/Pronghom
Ranch Parkway intersection improvements including additional turn lanes, curb, gutter,
sidewalk, asphalt, amulti-use path along the east side, extensions to the existing drainage
facilities, new drainage facilities and required right-of--way, (ii) installation of 41871ineal feet of

16-inch water main from Pronghom Ranch Parkway Station 35+40 to Station 65+00 and from

Antelope Meadows Drive Station 16+00 to Station 28+00, and (iii) installation of 81421ineal

feet of 16-inch gravity sewer line from the existing sewer main at Roundup Drive and Robert

Road to the District along Robert Road and Antelope Meadows Drive to connect with Pronghorn
Ranch Subdivision force mains at the east line of Section 35 at the southeast comer of Pronghorn
Ranch Subdivision, as more specifically set forth in the construction plans for the District

Improvements. The Phase [II Improvements also include (iv) extension of Antelope Meadows

Drive easterly 750 feet to connect with Coyote Springs Road [o provide the area with a second

access, and (v) widening of Coyote Springs Road to provide a left tum lane onto Antelope
Meadows Drive, both of which have been constructed at the Town's expense and will require
reimbursement.

A map of the three phases and the Improvements specific to each phase is attached hereto as

Exhibit C. The development of property within a particular phase is contingent upon the

construction of the Improvements required for that phase and satisfaction of the other

development benchmarks required by the Town under this Agreement. If the property owners

within a particular phase are not ready to develop at the same time, those that develop first will

be responsible for the actual costs of constructing all of the Improvements for that phase, subject
to proportionate reimbursement by the remaining property owners in that phase who develop
their property within the ten-year period specified in Town Code Section 14-04-070C.

The property owners within Phase I ("Phase I Owners"), through their representative, Developer,
will finance and construct the Phase 1 Improvements. In order to provide adequate access to

their properties, the Phase I Owners will also have to finance and construct an additional

improvement - i.e., an extension of Pronghorn Ranch Parkway from Station 10+40 to Station
29+40 ("PRP Extension") - as more specifically set forth in the construction plans for the

Pronghom Ranch Parkway. The estimated cost of the PRP Extension is $768,818.00 as set forth
in the Engineer's December 16, 2009 Estimate, attached hereto as Exhibit D.

In addition to the Phase 1 Owners' properties, the PRP Extension will also benefit eleven

properties- 103-01-141N (Parcel 4), 103-01-141M (Parcel 5), 103-01-160R (Parcel 6), 103-01-

4
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160Q (Parcel 7), 103-01-576 (Parcel 8), 103-01-160Y (Parcel 9), 103-01-1602 (Parcel ]0), 103-

01-577 (Parcel 11), 103-01-160N (Parcel 12), 103-01-160V (Parcel 13), 103-01-160U (Parcel
14) -located in Phase II of the District ("Benefited Properties"), by providing access to these

properties as reflected in Exhibit C. The Benefited Properties are currently owned by Robert N.

Hamill ("Hamill") (Parcels 6 through 8 and 11 through 14), Northgate Partners, LLC ("Malouf')
Parcels 9 and 10) and Lincoln Trust Company FBO Martin Sterusky ("Sterusky") (Pazcels 4 and

5).

IV. PURPOSE.

Town and Developer desire now to enter into this Agreement to establish the guidelines and .

procedures for (i) financing and constructing the Phase 1 Improvements and the PRP Extension,
ii) reimbursement for the portion of the PRP Extension that abuts the Benefited Properties, and

iii) approval, acceptance and dedication of the Phase 1 Improvements and the PRP Extension to

the Town for maintenance.

V. AUTHORIZATION.

The Town is authorized to enter into this Agreement under Town Code Section 14-04-070 and

A.R.S. §§9-500.05, 9-463.01(B)(3) & (C)(6-8). Mayor Skoog is authorized to execute this

Agreement on behalf of the Town under Town Code Sections 2-01-020 and 2-02-040 (E).
Developer has been duly authorized by each and every one of the Phase [Owners to (i) act on

their behalf in executing this Agreement, (ii) fulfill the responsibilities and obligations of

Developer hereunder; and (iii) receive and distribute any Reimbursement received hereunder to

the appropriate Phase [Owner(s). Developer also has been duly authorized by any necessary

corporate action to execute this Agreement and to perform the obligations and responsibilities of

Developer hereunder.

NOW, THEREFORE, in consideration of the mutual promises, covenants, and

agreements hereinafter set forth, and for other good and valuable consideration (the receipt and

sufficiency of which are hereby acknowledged), the Parties agree as follows:

VI. MUTUAL AGREEMENTS AND RESPONSIBILITIES OF THE PARTIES.

1. Incorporation by Reference. Paragraphs I through V hereinabove and all Exhibits
hereto are incorporated herein by this reference.

2. Term. The term of this Agreement shall be ten (10) years from the Effective Date, unless
sooner terminated as set forth in Section 26 herein.

3. Improvements. Developer shall finance and construct the Phase I Improvements and the
PRP Extension in accordance with the requirements of this Section 3.

3.1 Financing.

3.1.1 Source of Funds. Developer shall acquire the funds to pay for the Phase I

Improvements and the PRP Extension from the Phase I Owners, each of

whom shall pay their proportionate share of the actual costs for such

improvements.
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3.1.2 No Offset. It is expressly acknowledged that the Town will not credit or

reimburse any assessment fees, connection charges, impact fees or other

development fees or charges to offset the costs of the Phase I Improvements
and the PRP Extension. Rather, Developer shall pay the full costs of the

Phase [Improvements and the PRP Extension subject to a limited right of

reimbursement as set forth in Section 4 herein.

3.1.3 Competitive Bidding. The Phase I Improvements and the PRP Extension

shall be competitively bid pursuant to A.R.S. §34-201 or A.R.S. §34-603.
The successful bidder shall be determined in accordance with the statutory
requirements of the selected bidding process. Developer shall award the

construction contract to the successful bidder.

3.1.4 Payment. Developer shall use the funds received from the Phase I Owners

to pay the costs to construct the Phase I Improvements and the PRP

Extension. Provided, however, that if the actual cost to Developer to

install the traffic signal at the intersection of Viewpoint Drive and Pronghorn
Ranch Parkway ("Actual Cost") is less than or equal to the successful

bidder's total bid price for that improvement, but still exceeds $409,866.00

Negotiated Cost"), the Town shall pay Developer the difference between

its Actual Cost and the Negotiated Cost within sixty (60) days of receipt of
an invoice from Developer for same.

3.2 Construction.

3.2:1 Commencement Date. Construction of one or more of the Phase 1

Improvements and the PRP Extension shall commence on or before two

hundred seventy (270) days from the Effective Date of this Agreement.

3.2.2 Approvals. Developer shall be responsible for obtaining all governmental
approvals necessary to construct the Phase I Improvements and the PRP

Extension.

3.2.3 Design and Installation. Developer shall be responsible for ensuring that

the Phase I Improvements and the PRP Extension are designed and

constructed as generally shown in Exhibit C in accordance with the plans
and specifications approved by the Engineer and applicable federal, state,
and local laws and regulations, technical building and safety codes,
engineering codes, floodplain codes, zoning codes and environmental
codes.

3.2.4 Capacity. The Engineer has designed the Phase 1 Improvements to

provide sufficient capacity for each of the properties within Phase I when

fully developed. Nothing herein shall provide reserved rights as set forth

in Town Code Section 14-04-070(C)(4)&(5).

3.2.5 Rights-of-Way and Easements. The Developer and the Town shall act

cooperatively to ensure that any public rights-of--way, easements and

public improvements (including, but expressly not limited to, all utility
facilities) required for the Phase I Improvements and the PRP Extension

6
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are timely dedicated or otherwise conveyed to the Town and to other

appropriate utilities and public agencies.

3.2.6 Completion Date. Construction of all of the Phase I Improvements and the

PRP Extension shall be completed on or before five hundred forty (540)
days from the Effective Date of this Agreement.

3.3 Access. Until such time as the Town accepts the Phase I Improvements and the

PRP Extension as provided in Section 3.4 herein, the Developer grants the

landowners of the Benefited Properties who comply with the requirements of

Section 4 herein, their successors and assigns, the irrevocable right and license to

utilize the PRP Extension in connection with the development of their

property(ies). This includes the right to ingress and egress in, over and through
the PRP Extension constructed by the Developer. The Developer acknowledges
that this right of access is a necessary component of this Agreement.

3.4 Dedication and Acceptance. Upon timely satisfaction of the requirements in

Subsections 3.1 and 3.2 herein, the Phase I Improvements and the PRP Extension

shall be subject to approval by the Engineer. Upon approval and acceptance of

the Phase I Improvements and the PRP Extension by the Engineer, the same shall

be dedicated by appropriate instrument to the Town, and the Town shall exercise

exclusive control over who may connect to or use the same and the requirements
and procedures for connection and/or use. The Developer shall maintain the

Phase I Improvements and PRP Extension until the same are accepted for

dedication by the Town, which acceptance shall not be unreasonably withheld.

4. Buy-in Fee.

4.1 Definition. Buy-in Fee shall mean the proportionate reimbursement for each and

every cost and expense associated with the construction and installation of the

PRP Extension, which costs and expenses include but are not limited to, hard

construction costs, application fees, permit fees, review fees, inspection fees,

engineering design fees, other professional fees and performance bond fees. The

Buy-in Fee is equal to: ((A/B) x C) x (l+ Effective Interest Rate).

Where: A = the total actual cost of the PRP Extension.

Where: B = the total number of square feet of property that abuts

the PRP Extension.

Where: C = the total number of square feet of property owned by the

landowner that abuts the PRP Extension.

Where: Effective Interest Rate = 300 basis points above the prime rate of

interest published in the Wall Street Journal on the date the PRP

Extension is substantially completed which shall mean that it is in

service/functional (as determined by the Engineer) adjusted
quarterly until the date the Buy-in Fee is paid to Developer.
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4.2 Buy-in Fee Due. During the term of this Agreement, the Town shall condition

the issuance of a building permit for each of the Benefited Properties upon

payment of the associated Buy-in Fee to the Town, and no such building permit
shall be issued until the Buy-in Fee is paid in full to the Town and all other

applicable requirements for issuance are met. Within five (5) business days of

receipt of a Buy-in Fee, the Town will reimburse Developer by remitting same to

Developer in lieu of exercising its option under Town Code Section 14-04-

070(C)(10) to provide Developer with an equivalent credit, to the extent available.

The Town hereby waives its right under Town Code Section 14-04-070(C)(7) to

receive a reasonable administrative fee for collection and remittance of each Buy-
in Fee it receives pursuant to this Section 4.

4.3 Developer Responsib/efor Disbursement ofBuy-in Fee. Developer shall be

solely responsible for accurately dispersing each Buy-in Fee it receives from the

Town among the Phase I Owners in accordance with their respective
contributions to the financing and construction of the PRP Extension. The Town

has no duty or obligation to the Phase I Owners or any other third party under this

Agreement, as more fully set forth in Section 24 herein, and shall be held

harmless in the event that Developer fails to properly disperse any Buy-in Fee it

receives from the Town to any one or more of the Phase I Owners.

4.4 Form ofPayment. The Buy-in Fee shall be paid in cash, by certified funds, bank

check or other readily available U.S. funds payable to the Town. In turn, the

Town shall pay an amount equal to each Buy-in Fee it receives in the form of

cash, certified funds, bank check or other readily available U.S. funds payable to

Developer, within the timeframe specified in Subsection 4.2 herein.

4.5 Acknowledgment that RigGt and Interest in Buy-in Fee May Be Lost. The

Parties hereto expressly acknowledge that one or more of the Benefited Properties
may not be developed during the term of this Agreement or at all in which case

Developer shall lose all right and interest in the associated Buy-in Fee specified in

this Section 4.

5. Indemnification. Developer agrees to defend, indemnify and hold harmless the Town, its

officers, officials, employees, agents and successors (but only to the extent authorized by law)
from any and all claims and costs (including, but not limited to, reasonable attorneys' fees and

other reasonable administrative, consultant or other reasonable costs) actually and directly
incutted by the Town, its respective officers, officials, employees, agents and successors in any

proceeding challenging the approval, execution or performance of this Agreement. Developer
shall have the right to intervene and assist in the defense of any legal action arising out of the

approval or execution of this Agreement and to participate fully in any negotiations and

settlements involving any such actions.

The amount and type of insurance coverages required hereinafter shall not be construed
as limiting the scope of the indemnity in this Section 5.

6. Insurance. Without limiting any liabilities or other obligations of the Parties hereunder,
Developer shall, prior to commencing its performances under this Agreement, secure and

continuously carry with insurers authorized to do business in Arizona and possessing a current

A.M. Best, Inc. Rating of B++6 or better, the following insurance coverages:



B: 4721 P: 974 02/05/2010 10:56:40 AM RESL

E21 .00 Page: 77 of 41 2010-4372455

ui~w~Ni~~a~r~~~~~i~iati~i,ra+ta~~r~n~i~li,~~~ ~iiii

Commercial General Liability insurance with a limit of not less than

1,000,000.00 for each occurrence, with a $2,000,000.00 Products/Completed
Operations Aggregate and a $2,000,000.00 General Aggregate Limit. The policy
shall include coverage for:

Bodily Injury
Broad Form Property Damage
Personallnjury
Products and Completed Operations, and

Blanket Contractual (including, but not limited to, the liability assumed

under the indemnification provisions of this Agreement).

CommericaVBusiness Automobile Liability insurance with a combined single
limit for bodily injury and property damage of not less than $1,000,000.00 each

occurrence with respect to the party's vehicles, whether owned, hired, or non-

owned, assigned to or used in its performances under this Agreement.

These insurance policies shall each name the Town, its officers, officials, employees, agents,
successors, and assigns, as Additional Insureds. The Developer may meet these insurance

requirements by requiring the contractor selected to construct the Phase I Improvements and the

PRP Extension to carry the subject insurance.

The insurance policies required herein shall be maintained in full force and effect until the Phase

I Improvements and PRP Extension are approved and accepted for dedication by the Town.

Failure to do so may, at the sole discretion of the Town, constitute a material breach of this

Agreement.

7. Notice. Unless otherwise specifically provided herein, all notices, filings, demands or

other communications relating to this Agreement shall be in writing and shall be deemed to have

been duly delivered upon personal delivery, or as of the second business day after mailing by
United States mail, postage prepaid, addressed as follows:

TOWN: Town of Prescott Valley
c/o Town Manager
7501.East Civic Circle

Prescott Valley, AZ 86314

DEVELOPER: Viewpoint Investors, LLC

c/o Brad Fain

3001 Main Street, Suite 2B

Prescott Valley, AZ 86314

These addresses maybe changed by either Party by giving notice in writing. Such changes shall
be deemed to have been effectively noticed five (5) calendar days after being mailed to each

Party by the Party changing the address.

8. Alternative Dispute Resolution. The Town and the Developer shall each designate a

representative to act as liaison with the other Party in the administration of this Agreement and

the resolution of disputes hereunder. The Town's initial representative shall be the Town
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Manager. The Developer's initial representative shall be Brad Fain. The designated
representative may be changed by either Party in writing mailed to the other Party as provided in

Section 7 herein.

In the event a dispute arises between the Developer and the Town over implementation of

this Agreement, and either Party believes an impasse has been reached, then either may appeal to

the other Party's representative for an expedited resolution of the impasse. Thereupon, that

representative shall provide the Party's proposed resolution within fifteen (15) working days. In

the case of the Town, if the Town representative determines that a public hearing before the

Town Council is necessary before a proposed resolution can be provided, then such hearing shall

be scheduled within thirty (30) calendar days of the request. In the event that the Town does not

have the personnel or other resources to implement the requested expedited review, then the

Town shall so inform the Developer and the Developer shall have the option of paying the costs

for private consultants retained by the Developer and approved by the Town to assist in the

review of the matter.

9. Mediation. [n the event that there is a dispute hereunder which the Parties cannot resolve
between themselves (including [he alternative dispute resolution process set forth in Section 8

above), the Parties agree that there shall be a forty-five (45) day moratorium on litigation during
which time the Parties agree to attempt to settle the dispute by nonbinding mediation before

commencement of litigation. The mediation shall be held under the commercial mediation rules
of the American Arbitration Association. The matter in dispute shall be submitted to a mediator

mutually selected by Developer and the Town. In the event that the Parties cannot agree upon
the selection of a mediator within seven (7) days, then within three (3) days thereafter, the Town
and the Developer shall request the presiding judge of the Superior Court in and for the County
of Maricopa, State of Arizona, to appoint an independent mediator. The mediator selected shall
have at least five (5) years experience in mediating or arbitrating disputes relating to

development. The cost of any such mediation shall be divided equally between the Town and
the Developer. The results of the mediation shall be nonbinding on the Parties, and any Party
shall be free to initiate litigation subsequent to the moratorium.

0. Default. Failure or unreasonable delay of either Party to act in accord with any provision
of this Agreement (excluding Developer's failure to proceed with the Phase I Improvements and
PRP Extension) for thirty (30) calendar days ("Cure Period") following mailing of a written
notice from the other Party by regular mail, postage prepaid, shall constitute an "incident of
default". The notice shall specify the nature of the alleged default and the manner in which said
default may be satisfactorily cured, if possible. [Note, however, that if an action under this

Agreement would normally require more than thirty (30) calendar days to complete, the
responsible Party shall have reasonable additional time beyond thirty (30) days in which to

comply, as long as said Party has initiated steps to cure the default within the thirty (30) day time
period.]

Only in the event of an incident of default where a Party fails to act in accord with any
substantial provision of this Agreement, the non-defaulting Party shall have the right to terminate
this Agreement by written notice to the defaulting Party, which termination shall be effective
thirty (30) calendar days following the mailing of the notice by regular mail, postage prepaid
provided the defaulting Party has not cured such default).

In addition, if any default is not cured within the Cure Period, the non-defaulting Party may
exercise all rights and remedies available to it at law or in equity, including without limitation

10
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the right to specifically enforce any term or provision hereof and/or the right to institute an action

for damages.

11. Amendments. This Agreement may be amended only by a written agreement fully
executed by the Town and the Developer. Any amendment shall be adopted by Town ordinance

or resolution and recorded in the Office of the Yavapai County Recorder within ten (10) calendar

days of its execution by authorized representatives of the Parties.

12. Binding on Successors-in Interest. This Agreement shall inure to the benefit of and

shall be binding upon the successors-in-interest of each of the Parties hereto, pursuant to A.R.S.

13. Assignment of Interests. Developer may assign all or any portion of its rights hereunder

to any one or more persons or entities, on such terms and conditions as it may deem appropriate
Assignee"). Provided, however, that Developer shall not convey all or any portion of its rights
hereunder unless either (a) the obligations of Developer corresponding to the interest that [he

Assignee receives are completely assumed by the Assignee, the Assignee accepts such

obligations and demonstrates its ability to perform them, and the obligations are specifically
listed in the assignment, or (b) Developer remains personally obligated to perform said

corresponding obligations after such assignment. Otherwise, any such assignment shall be void.

14. Waiver. No waiver by any Party of a breach of any of the terms, covenants or conditions
of this Agreement shall be construed or held to be a waiver of any succeeding or preceding
breach of the same or any other term, covenant or condition herein contained. Furthermore, no

delay in exercising any right or remedy shall constitute a waiver thereof.

15. Costs and Attorneys Fees. In the event any action shall be instituted between the Parties

in connection with this Agreement, the Party prevailing in such action shall be entitled to recover

from the other Party all of its costs, including reasonable attorney fees.

16. Severability. In the event any phrase, clause, sentence, paragraph, section, article or

other portion of this Agreement shall become illegal, null or void or against public policy for any
reason, or shall be held by any court of competent jurisdiction to be illegal, null or void or

against public policy, the remaining portions of this Agreement shall not be affected thereby and
shall remain in force and effect to the fullest extent permissible by law.

17. Force Majeure. If either Party hereto is prevented from performing any of its obligations
under this Agreement by reason of natural disasters, wars, insurrections, strikes, acts of

government or any other circumstances beyond its control, the particular failure or failures
occasioned thereby shall be waived during such period of prevention and shall not be considered
breaches of this Agreement.

18. Merger Clause. This Agreement constitutes the entire agreement between the Parties
hereto pertaining to the subject matter hereof, and all prior and contemporaneous agreements,
representations, negotiations and understandings of the Parties hereto, oral or written, are hereby
superseded and merged herein.

19. Counterparts. This Agreement maybe executed in multiple counterparts, each of which
shall constitute one and the same instrument.
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20. Recordation. This Agreement shall be recorded in the Office of the County Recorder of

Yavapai County within ten (10) calendar days of execution, pursuant to ARS §9-500.05(D).

21. Governing Law. This Agreement shall be governed by and construed under the laws of

the State of Arizona, and shall be deemed made and entered into in Yavapai County.

22. Headings. The descriptive headings of the paragraphs of this Agreement are inserted for

convenience only and shall not control or affect the meaning or construction of any of the

provisions hereof.

23. Further Acts. Each of the Parties hereto shall execute and deliver all such documents

and perform al] such acts as are reasonably necessary, from time to time, to carry out the matters

contemplated by-this Agreement.

24. No Partnership/Third Party Rights. It is not intended by this Agreement to, and

nothing contained in this Agreement shall, create any partnership, joint venture or other

arrangement between the Developer and the Town. No term or provision of this Agreement is

intended to, or shall, be for the benefit of any person, firm, organization or corporation not a

Party hereto, and no such other person, firm, organization or corporation shall have any right or

cause of action hereunder.

25. Conflict-of-Interest. This Agreement may be cancelled without penalty pursuant to

A.R.S. §38-511 in the event of aconflict-of-interest as described [herein by any person

significantly involved in negotiating this Agreement on behalf of the Town.

26. Termination. This Agreement shall automatically terminate on the earlier of (i) 10 years
from the Effective Date, or (ii) full payment of the Buy-in Fees for the Benefited Properties after
the financing, construction and dedication to the Town of the Phase I Improvements and the PRP

Extension in accordance with Subsections 3.1, 3.2, 3.4 and Section 4 herein.

27. Survival. Each of the following shall survive the termination of this Agreement:
a) Section 5 herein (Indemnification); Section 6 herein (Insurance); Section 7 herein (Notice);
Section 8 herein (Alternative Dispute Resolution); Section 9 herein (Mediation); Section 10

herein (Default); Section 11 herein (Amendments); Section 12 herein (Binding on Successors-in

Interest); Section 13 herein (Assignment of Interests); Section 14 herein (Waiver); Section 15

herein (Costs and Attorneys Fees); Section 16 herein (Severability); Section 17 herein (Force
Majeure); Section 18 herein (Merger Clause); Section 21 herein (Governing Law); Section 23

herein (Further Acts); Section 24 herein (No Partnership/Third Party Rights); Section 25 herein

Conflict-of-Interest); and (b) those provisions and the rights and obligations therein set forth in
this Agreement which either by their terms state or evidence the intent of the Parties that the

provisions survive the expiration or termination of this Agreement or must survive to give effect
to the provisions of this Agreement.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement by and

through their authorized representatives on the dates indicated below.

Signatures Follow]

12



B: 4721 P: 974 02/05/2010 10:66:40 RM RESL

21.00 Page: 15 of 41 2010-4372455

Town of Prescott Valley, a municipal
corporationpf Arizona ("Town")

f~~~f6 Date D ~ - ~ ~ •- /~

ATTEST:

Diane Russell, Town Clerk

ATTEST:

Viewpoint Investors, LLC ("Developer")
By: The Fain Companies, LLC, an Arizona

limited liability company

Its: Manager

S. Brad Fam, 

Members
Date Luc ~ l 02 b~~

Secretary

13

APPROVED AS TO FORM:
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STATE OF ARIZONA )

ss:

COUNTY OF YAVAPAI )

The foregoing instrument was acknowledged before me this ~ day of

2010, by Harvey C. Skoog, Mayor, Town of Prescott Valley a municipal
corporation o rizona, on behalf of said municipal co atio . _ j

Notary Public

My Commission

v1a~

a

STATE OF ARIZONA )

55:

COUNTY OF YAVAPAI )

The fore oing instrument was acknowledged before me this ~~" day of

2010, by S. Brad Fain, Member of The Fain Companies, LLC, an Arizona

mited liabil' company, as Manager of Viewpoint Investors, LLC, an Arizona limited liability
company, on behalf of said limited liability compafry.

Notary Pub

My Commission Expires: CAROLYN Y. ERASER

Nofery Pudk - Adwna

Yevapai County
My Commiesbn Eaplres

DECEMBER 18, 2011

14
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EXHIBIT A
LEGAL DESCRIPTION OF THE DISTRICT AND

PLAT MAP SHOWING THE AREA ENCOMPASSED BY THE DISTRICT

DAVA AND ASSOCIATES

370 EAST UNION STREET PRESCOTT, ARIZONA 86303

928-778-7587

VIEWPOINT SOUTH CFD BOUNDARY

Description of land located in Section 35, Township 15 North, Range 1 West of

the Gila and Salt River Meridian, Yavapai County, Arizona.

All of the following portions of said Section 35.

PARCEL I and PARCEL II per the Special Warranty Deed filed and recorded in

Book 4228 of Official Records, Page 810 in the Yavapai County Recorder's Office.

PARCEL No.1 and PARCEL No. 2 per the Special Warranty Deed filed and

recorded in Book 4191 of Official Records, Page 77 in the .Yavapai County
Recorder's Office.

That Parcel described in Exhibit A per the Quit Claim Deed tiled and recorded in

Book 4399 of Official Records; Page 795 in the Yavapai County Recorder's Office.

That Parcel described in Exhibit A per the Quit Claim Deed filed and recorded in

Book 4399 of Official Records, Page 796 in the Yavapai County Recorder's Office.

That Parcel described in Exhibit A per the Warranty Deed filed and recorded in

Book 4084 of Official Records, Page 958 in the Yavapai County Recorder's Office.

PARCEL 1 and PARCEL 2 described in Exhibit A per the Warranty Deed filed and

recorded in Book 4298 of Official Records, Page 84 in the Yavapai County
Recorder's Office.

Those Parcels described as Exhibits A, B, C, D, and E per the Warranty Deed

filed and recorded in Book 4197 of Official Records, Page 759 in the Yavapai
County Recorders Office.

PARCEL I and PARCEL II described in Exhibit A per the Special Warranty Deed
fated and recorded in Book 4228 of Official Records, Page 811 in the Yavapai
County Recorder's Office.

PARCEL I and PARCEL II in Exhibit A per the Warranty Deed filed and recorded
in Book 3972 of Official Records, Page 267 in the Yavapai County Recorder's
orr~.

K:1402nw1iz1WpW02CFDS IgWsc.doc
7 Jan. 2007

Page 1 of 2

IS
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PARCEL No. 1 and PARCEL No. 2 in Exhibit A per the Warranty Deed filed and

recorded in Book 3941 of Official Records, Page 884 in the Yavapai County
Recorders Office.

That Parcel described in Exhibit A per the Warranty Deed filed and recorded in

Book 4206 of Official Records, Page 128 in the Yavapai County Recorders Office.

Ail that portion per the Special Warranty Deed filed and recorded in Book 3686 of

Official Records, Page 719 in the Yavapai County Recorder's Office lying North of

the Northerly Right of Way of State Route 89A, also Excepting there from any

portion lying within Pronghorn Ranch Parkway, in Pronghom Ranch-Unit 1 filed

and recorded in Book 44 of Maps and Plats. Page 41 in the Yavapai County
Recorders Office, also Excepting there from any portion lying within the Antelope
Meadows Drive, in Pronghom Ranch-Unit 1 filed and recorded in Book 44 of Maps
and Plats, Page 42 in the Yavapai County Recorder's Office, also Excepting there

from PARCEL I in Exhibit A per the Warranty Deed filed and recorded in Book

3972 of Official Records, Page 267 in the Yavapai County Recorders Office.

Containing an aggregate of approximately 2092 acres

I certify that, I, Thomas G. Callahan, am a Registered Land Surveyor in the State

of Arizona, that this description was prepared under my direction and contains

adequate information to allow retracement thereof.

K:1402nwhz1Wp1402CFDS.gWSC.doc
7 Jan. 2007

Page 2 of 2
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EXHIBIT B

ENGINEER 'S JANUARY 27, 2010 ESTIMATE
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EXHIBIT D

ENGINEER 'S DECEMBER 16, 2009 ESTIMATE

ENGINEER'S ESTIMATE OF PRO&lBLE CONSTRUCTION COST

fIJENT: PRONGHORN' 11'F.ST COOP OAV'A & ASSOCIATES. INC.

310 E UNION St.

PROJECT: PRONGHORN VPE$T PKWY I/APROVf. MF.NT$ PHESCOTT, AZ 36301
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UPDATE 16Dec-09
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OUAN tITV
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