
AMENDMENT 
ADDITIONAL INFRASTRUCTURE DEVELOPMENT AGREEMENT 

 
Fain Retail Property 

 
THIS AMENDMENT, entered into this 8th day of December, 2011, by and 

between the TOWN OF PRESCOTT VALLEY, a municipal corporation of Arizona, 
("Town”), and THE FAIN SIGNATURE GROUP, L.L.C., an Arizona limited liability 
company  ("Fain”); 
 

RECITALS 
 
 WHEREAS, the Town and Fain entered into an Additional Infrastructure 
Development Agreement (“Agreement”) on May 24, 2005 (attached hereto) for 
approximately sixty (60) acres described therein (“Property”) to, among other things, 
provide for construction by Fain on the Property of the Additional Infrastructure 
Improvements (listed in Exhibit B of the Agreement) needed for commercial 
development of the Property, and to reimburse Fain for its verified costs (at a specified 
interest rate) over a period of years from a portion of transaction privilege tax (“TPTax”) 
revenues collected on the Property; and 
 

WHEREAS, the Town Manager issued a letter dated March 30, 2006 (“Letter”), 
in accordance with Subsection 1.2 of the Agreement, approving Fain’s revision to the 
Additional Infrastructure Improvements listed in Exhibit B (as permitted in said Exhibit) 
and approving Fain’s phasing plan for developing the Property and building the 
Additional Infrastructure Improvements (attached hereto); and 

 
WHEREAS, on July 27, 2006, the Town Council approved re-zoning for Phase 2 

(19.65 acres) of the Property from RCU-70 (Residential; Conditional Use Permits) to C2-
PAD (Commercial; General Sales & Services – Planned Area Development) by 
Ordinance No. 662; and  

 
WHEREAS, on September 28, 2006, the Council approved re-zoning for Phase 1 

(16.7 acres) and Phase 3 (14.37 acres) of the Property from RCU-70 (Residential; 
Conditional Use Permits) to C2-PAD (Commercial; General Sales & Services – Planned 
Area Development) by Ordinances No. 668 and No. 670 respectively; and 

 
WHEREAS, on January 11, 2007, the Council approved a Final Development 

Plan (FDP 06-034, site plan attached hereto) for a Kohl’s store and other stores in Phase 
1 of the Property by Resolution No. 1481; and 

 
WHEREAS, on March 13, 2007, the Town’s electors formally approved the 

Council’s previous re-zoning of Phase 2 in a referendum election [5,598 in favor (66%) 
and 2,893 opposed (34%)]; and 

 



WHEREAS, on June 7, 2007, opponents of the Phase 2 re-zoning filed a 
complaint in Yavapai County Superior Court against the Town, certain of its officers and 
employees, and Fain which (among other things) sought to declare the Agreement 
unconstitutional, illegal and void, and sought to enjoin any action thereunder; and 

 
WHEREAS, by letter dated July 13, 2007 (attached hereto), Fain informed the 

Town that Fain was waiving its right to build the Additional Infrastructure Improvements 
in phases as permitted under the Agreement and would build all of the Additional 
Infrastructure Improvements at once; and 

 
WHEREAS, on October 25, 2007, the Council approved a Final Development 

Plan (FDP 07-014, site plan attached hereto) for a Wal-Mart Supercenter in Phase 2 of 
the Property by Resolution No. 1537; and 

 
WHEREAS, on August 27, 2008, the Town and other defendants notified the 

Superior Court that a settlement agreement had been reached with plaintiffs with regard 
to the June 7, 2007 Complaint (as amended) that provided for entry of judgment of 
dismissal in favor of defendants; and 

 
WHEREAS, on December 17, 2009, the Council approved a Final Development 

Plan (FDP 09-008, site plan attached hereto) for a Maverik store in Phase 3 of the 
Property by Resolution No. 1684; and 

 
WHEREAS, verified out-of-pocket expenses incurred by Fain for the Additional 

Infrastructure Improvements were $2,457,388.07 (July 13, 2007), $1,105,128.90 
(September 18, 2007), $1,199,359.39 (October 1, 2007), and $849,100.71 (February 15, 
2008), totaling $5,610,977.07; and 

 
WHEREAS, after application of specified interest and payments from TPTax 

collections to-date, the balance owed to Fain as of June 30, 2011 was $6,338,326,89; and 
 
WHEREAS, construction plans for the Wal-Mart Supercenter have only recently 

been submitted to the Town (with an expected opening in early 2013) due to the 
referendum election, the subsequent lawsuit, and the world-wide economic recession 
(resulting in much slower reimbursement of expenses to Fain from TPTax revenues than 
anticipated); and 

 
 WHEREAS, the parties, in fairness, have concluded to amend the Agreement 

(“Amendment”) to extend the time for reimbursement to Fain from TPTax revenues 
produced within the Property; and 

 
WHEREAS, the Agreement was adopted prior to revisions to ARS §9-500.11 in 

2005 by SB 1274 which added certain requirements for adoption of “retail development 
tax incentive agreements” (and, those requirements may not now apply to this 
Amendment); nevertheless, the Council hereby finds that:  (a) the extension of the tax 
incentive in the Agreement by this Amendment is anticipated to raise more revenue than 
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the amount of the incentive within the duration of the Agreement (as amended), and (b) 
in the absence of the extended tax incentive the retail business facilities anticipated to 
locate on the Property would not locate in the Town in the same time, place or manner (as 
recently verified by an independent third party in a report attached hereto); 

 
NOW, THEREFORE, for and in consideration of the mutual covenants and 

promises herein, the parties hereto enter into this Amendment as follows: 
 
 
1. That SECTION 1 “ADDITIONAL INFRASTRUCTURE” of the 

Agreement be hereby amended to read as follows: 
 
SECTION 1.   ADDITIONAL INFRASTRUCTURE. 
 
 1.1 Identification of Additional Infrastructure Improvements.  The Town and 
Fain agree that the public infrastructure improvements listed on Exhibit “B” attached 
hereto (the “Additional Infrastructure Improvements”) are the same as the Additional 
Infrastructure Improvements referenced in Section 14 of (and described in Exhibits G and 
H attached to) the Event Center Development Agreement.  Fain agrees that the 
Additional Infrastructure Improvements, as revised by the Letter, will benefit the Fain 
Retail Property and that it is reasonable to construct the Additional Infrastructure 
Improvements in phases as part of the development of the Fain Retail Property.  
However, the Town agrees that the Additional Infrastructure Improvements are also 
regional improvements that would eventually be required whether or not the Fain Retail 
Property were developed, and therefore agrees that it is appropriate for the Town to 
reimburse Fain for the cost of constructing the Additional Infrastructure Improvements 
out of a portion of the transaction privilege/use tax revenues (or revenues from other 
excise taxes if a different kind of excise tax is put in place in lieu of the transaction 
privilege/use tax during the term of this Agreement) generated by new retail 
developments on the Fain Retail Property (the “TPTax Revenues”).  
. . . 

 
1.4 Excise Tax Revenues Reimbursement.  For ten twenty (10 20) years after 

the opening of the first (1st) commercial retail use within the Fain Retail Property [or the 
time between the date of the opening of the 1st commercial retail use and the end of the 
term of this Agreement (whichever is shorter)], the Town shall pay Fain, on a quarterly 
basis, an amount equal to the TPTax Revenues received by the Town from the 1st 1.00% 
of the two and thirty-three hundredths percent (2.33%)applicable Town transaction 
privilege/use tax rate applied to specified transactions within the Fain Retail Property 
(now or hereafter taxable by the Town).  Payments under this Section 1.4 shall continue 
until Fain has been fully repaid Fain Costs or this Agreement has terminated (whichever 
occurs 1st).  It is expressly understood by the parties that the Town is entitled to the 
TPTax Revenues associated with the remaining one and thirty-three hundredths percent 
(1.33%)applicable tax rate received from taxable transactions within the Fain Retail 
Property (now or hereafter taxable by the Town), plus all other Town tax, rate, fee, and 
charge revenues generated within the Fain Retail Property.   
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 1.4.1 The above quarterly payments shall be calculated based on the sum 

of the appropriate percentages of TPTax Revenues generated and received by the Town 
from transactions within the Fain Retail Property (expressly excluding any TPTax 
Revenues generated from the construction of any structures in the Fain Retail Property, 
leases, utilities, or other transactions which do not constitute retail sales)(the "Fain Retail 
Property TPTax Revenues").  It is expressly understood that all of the TPTax Revenues 
collected from the thirty-three hundredths percent (0.33%) tax rate of the Town’s 
2.33%applicable transaction privilege/use tax rate is excluded by law from any 
reimbursement to Fain under this Agreement.  Payment amounts shall be calculated by 
the Town as the Fain Retail Property TPTax Revenues are received and such amounts 
shall be accounted for by the Town in a separate accounting and paid to Fain on a pro-
rata basis.  Provided, however, that if the Town is unable to obtain from the Arizona 
Department of Revenue the specific TPTax Revenues information required to account for 
and make the quarterly payments, Fain shall reasonably cooperate with the Town to 
provide such information to the extent that each is able.  During the term of this 
Agreement, the Town will keep, or cause to be kept, proper and current books and 
accounts in which complete and accurate entries shall be made of the amount of Fain 
Retail Property TPTax Revenues, and such other calculations, allocations and payments 
required by this Agreement.  During the term, the Town shall prepare, within one 
hundred fifty (150) days after the close of each fiscal year of the Town, a complete 
financial statement for such year in reasonable detail covering the above information 
certified by a certified public accountant selected by the Town, and shall furnish a copy 
of such statement to Fain.  All books, records and reports (except those required by 
applicable law to be kept confidential) in the possession of the Town relating to the Fain 
Retail Property, and the TPTax Revenues collected and received by the Town from the 
Fain Retail Property, shall at all reasonable times be open to inspection by such 
accountants or other agents as Fain may from time to time designate. 
. . . 

 
 
2. That SECTION 8 “DURATION OF AGREEMENT” of the Agreement be 

hereby amended to read as follows: 
 
SECTION 8.  DURATION OF AGREEMENT. 
 

The term of this Agreement shall be from the date of execution first-above written 
to and including fifteen twenty-five (15 25) years.  Notwithstanding the foregoing, this 
Agreement shall be null and void and of no further force and effect if Fain has not 
constructed the Additional Infrastructure Improvements within 5 years after the date of 
this Agreement. At the conclusion of the term, this Agreement shall terminate without the 
execution or recordation of any further document or instrument as to any lot or parcel 
within the Fain Retail Property.  Upon termination, such lots or parcels shall be released 
from and shall no longer be subject to or burdened by the provisions of this Agreement. 
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 3. That this Amendment shall be recorded in the Office of the County 
Recorder of Yavapai County within ten (10) calendar days of execution, pursuant to ARS 
§9-500.05(D). 
 

 
4. That each of the Exhibits attached hereto shall be deemed to have been 

incorporated herein by this reference, with the same force and effect as if fully set forth in 
the body hereof. 
 
 

5. That this Amendment may be canceled without penalty pursuant to ARS 
§38-511 in the event of a conflict-of-interest as described therein by any person 
significantly involved in negotiating the Amendment on behalf of the Town. 
 
 
 IN WITNESS WHEREOF, the parties hereto have executed this Amendment by 
and through their authorized representatives the day and year first-above written. 
 

TOWN OF PRESCOTT VALLEY, a 
municipal corporation of Arizona, “Town” 

 
 
 
 
      __________________________________  
      HARVEY C. SKOOG, Mayor 
 
 
ATTEST: 
 
      
 
____________________________ 
Diane Russell, Town Clerk 
 
APPROVED AS TO FORM: 
 
 
 
____________________________ 
Ivan Legler, Town Attorney 
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THE FAIN SIGNATURE GROUP, L.L.C., 
an Arizona limited liability company, “Fain” 
 
 
 
 
By:   
Name:  
Its:  
 
 
 



EXHIBITS 
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November 21, 2011 
 
Mr. Larry Tarkowski 
Town Manager 
Town of Prescott Valley 
7501 E. Civic Circle 
Prescott Valley, AZ  86314 
 
 
Dear Mr. Tarkowski, 
 
Applied Economics has been contracted by the Town of Prescott Valley to perform an 
independent third party review of the amendment to the development agreement between the 
Town and Fain Signature Group, L.L.C. for the 60 acre commercial development located west of 
Glassford Hill Road, north of Florentine Road and east of Pine View Drive.  The terms of the 
agreement have been adjusted to reflect changes in economic and market conditions that have 
delayed the project.   
 
This development agreement includes provisions for a sales tax incentive equal to 50 percent of 
non-designated sales taxes (or 1 percent of the total 2.33 percent) generated by taxable retail 
sales within the property.  The Town would agree to reimburse the developer for actual cost of 
designing and constructing infrastructure improvements completed by the developer, plus 
interest.  At this point in time, the developer has completed all infrastructure improvements 
described in the development agreement at a cost of $5,610,977.  The reimbursement would be 
paid over a period of up to 20 years from the opening of the first commercial retail use. 
 
The project is expected to include up to 318,000 square feet of commercial space.  Phase I 
includes a 62,000 square foot Kohl’s store that opened in 2007.  A final development plan for 
Phase II, which will include an 180,000 square foot Wal-Mart Supercenter, was approved in 
October 2007.  The Wal-Mart is expected to open in mid-2013.  There are about 76,000 
additional square feet in Phase III that will include a Maverik store and other retailers.  Phase III 
is expected to come on line approximately four years after the Wal-Mart in 2017. We have 
prepared a detailed analysis of the sales tax that would be generated by the project over a 20 year 
time period (through 2027) and the projected reimbursement schedule. 
 
The project is currently generating approximately $260,000 in annual sales tax revenues to the 
Town.  Once Phases II and III are developed, this will increase to approximately $1.8 million per 
year by about 2017.  These results could vary depending on long term sales growth and inflation, 
but they are based on the best available information at this time.   
 
Per A.R.S. 9-500.11, it is required that any proposed tax incentive is anticipated to raise more 
revenues than the amount of the incentive within the duration of the agreement.  We have  
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reviewed all relevant assumptions regarding projected taxable activities for this property and 
prepared an analysis of the future revenue stream to the city over the next 20 years.   Based on 
our review, we believe that the project would generate a significantly greater flow of sales tax 
revenues than the total amount of the reimbursement paid during that 20 year period.  
 
Depending on future sales levels, development timing and interest rates, we project that it will 
take until approximately 2025 to repay the cost of the infrastructure improvements.  It could also 
be the case that the flow of tax revenues is not sufficient to cover the reimbursement amount in 
the allotted 20 year time period; however there would be no penalty to the town for 
underpayment due to lower than expected taxable sales generated by this property. 
 
The second component of A.R.S. 9-500.11 requires that this development would not have 
occurred in the same time, place or manner in the absence of a tax incentive.  Based on our 
knowledge of current and projected development in the expected trade area, and conversations 
with the town, we believe that this type of development would not have occurred in the same 
time or manner without the incentive.  The cost of public infrastructure improvements required 
to make the site usable for this type of retail center would not have been feasible without 
reimbursements.   
 
Additionally, A.R.S. 42-6010 requires that sales tax incentives offered to retail businesses be 
provided as reimbursement for public infrastructure dedicated to and accepted and controlled 
upon completion of the project by the town.  We have reviewed the cost estimates for the 
additional infrastructure improvements and verified that they are consistent with the 
reimbursement amount specified in the development agreement.  It is important to note that these 
transportation improvements to reconstruct the Florentine-Glassford Hill intersection and widen 
the roads leading to that intersection, as well as related water and sewer line extensions, would 
have been necessary to support future development in the area regardless of whether this 
particular retail center was developed. 
 
Based on our review, we believe that the agreement meets the requirements of A.R.S. 9-500.11 
and A.R.S. 42-6010.  Should you have any questions or concerns, please do not hesitate to 
contact us. 
 
Sincerely, 
 
 
 
Sarah E. Murley 
Partner 



Sales PSF 2007 2008 2009 2010
Taxable Sales
Kohls (62,000 sf) $207 $0 $10,313,901 $9,865,471 $10,224,215
WalMart (180,000 sf) $250 $0 $0 $0 $0
Other Mini-Majors (76,000 sf) $200 $0 $0 $0 $0

Total Taxable Sales $0 $10,313,901 $9,865,471 $10,224,215

Sales Tax Revenues
Total (2.33%) $0 $240,314 $229,865 $238,224

Prescott Valley Share (1.33%) $0 $137,175 $131,211 $135,982
FSG Share (1%) $0 $103,139 $98,655 $102,242

Reimbursed Expenditures $4,761,876 $849,101
Accrued Interest $133,887 $360,988 $221,718 $267,342
   Prime Rate 6.58% 2.95% 3.25% 3.25%
Payments $0 $75,419 $95,762 $110,828
Ending Balance $4,895,763 $5,896,546 $6,022,502 $6,179,016

Cumulative Payments - FSG $0 $75,419 $171,181 $282,009

Cumulative Earnings - Town $0 $164,895 $298,998 $426,395



2011 2012 2013 2014 2015 2016 2017

$13,923,100 $14,169,773 $14,453,168 $14,742,232 $15,037,076 $15,337,818 $15,644,574
$0 $0 $22,500,000 $45,900,000 $46,818,000 $47,754,360 $48,709,447
$0 $0 $0 $0 $0 $0 $15,200,000

$13,923,100 $14,169,773 $36,953,168 $60,642,232 $61,855,076 $63,092,178 $79,554,022

$324,408 $330,156 $861,009 $1,412,964 $1,441,223 $1,470,048 $1,853,609

$185,177 $188,458 $491,477 $806,542 $822,673 $839,126 $1,058,068
$139,231 $141,698 $369,532 $606,422 $618,551 $630,922 $795,540

$276,513 $268,443 $282,205 $301,897 $310,426 $308,977 $305,209
3.25% 3.38% 3.75% 4.13% 4.38% 4.63% 4.88%

$139,231 $141,698 $369,532 $606,422 $618,551 $630,922 $795,540
$6,316,298 $6,443,043 $6,355,717 $6,051,191 $5,743,066 $5,421,122 $4,930,791

$421,240 $562,938 $932,469 $1,538,892 $2,157,442 $2,788,364 $3,583,904

$611,572 $800,030 $1,291,507 $2,098,049 $2,920,721 $3,759,847 $4,817,916



2018 2019 2020 2021 2022 2023 2024

$15,957,466 $16,276,615 $16,602,147 $16,934,190 $17,272,874 $17,618,332 $17,970,698
$49,683,636 $50,677,309 $51,690,855 $52,724,672 $53,779,166 $54,854,749 $55,951,844
$15,504,000 $15,814,080 $16,130,362 $16,452,969 $16,782,028 $17,117,669 $17,460,022

$81,145,102 $82,768,004 $84,423,364 $86,111,831 $87,834,068 $89,590,749 $91,382,564

$1,890,681 $1,928,494 $1,967,064 $2,006,406 $2,046,534 $2,087,464 $2,129,214

$1,079,230 $1,100,814 $1,122,831 $1,145,287 $1,168,193 $1,191,557 $1,215,388
$811,451 $827,680 $844,234 $861,118 $878,341 $895,907 $913,826

$289,930 $270,288 $245,750 $215,700 $179,429 $136,116 $84,816
5.13% 5.38% 5.63% 5.88% 6.13% 6.38% 6.63%

$811,451 $827,680 $844,234 $861,118 $878,341 $895,907 $913,826
$4,409,270 $3,851,878 $3,253,394 $2,607,976 $1,909,064 $1,149,273 $320,264

$4,395,356 $5,223,036 $6,067,269 $6,928,388 $7,806,728 $8,702,636 $9,616,461

$5,897,145 $6,997,960 $8,120,791 $9,266,078 $10,434,271 $11,625,828 $12,841,216



2025 2026 2027 Total

$18,330,112 $18,696,715 $19,070,649 $308,441,129
$57,070,881 $58,212,298 $59,376,544 $755,703,761
$17,809,223 $18,165,407 $18,528,715 $184,964,474

$93,210,216 $95,074,420 $96,975,908 $1,249,109,365

$2,171,798 $2,215,234 $2,259,539 $29,104,248

$1,239,696 $1,264,490 $1,289,780 $16,613,155
$932,102 $950,744 $969,759 $12,491,094

$5,610,977
$24,436 $0 $0 $4,484,071

6.88% 7.13% 7.38% na
$344,700 $0 $0 $9,961,161

$0 $0 $0 na

$9,961,161 $9,961,161 $9,961,161 $91,137,216

$14,668,314 $16,883,548 $19,143,087 $133,068,168
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